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MAGNA CARTA AND THE RESPONSIBLE MINISTRY 1 

As was naturally to be expected, the conclusion reached in my 
Origin of the English Constitution has not found universal accept- 
ance. In that book I maintained that what is distinctive in the 
English constitution, what has given it its unique place in the 
history of the world, that is, the principle and the constitutional 
machinery of a limited monarchy, was derived directly from the 
principles and practices introduced by Magna Carta, and that there- 
fore the origin of the English constitution is to be found in Magna 
Carta. In dissent it has been declared that the English constitution 
contains far more than the machinery of a limited monarchy. As 
I have anticipated this criticism in the book and explained with 
reference to it the sense in which I use the term constitution, I do 
not consider that the objection, put in this form, needs further dis- 
cussion. It has been put in more specific form, however, by Dr. 
McKechnie in the second edition of his Magna Carta. He implies, 
justly I think, that I have not shown the connection with the de- 
velopment begun by Magna Carta of one of the most important 
features of the present constitution, the responsible ministry. Dr. 
McKechnie says : 

The main line by which that monarchy has progressed from medieval 
to modern ideals has not been by the method, unsuccessfully attempted in 
1215, 1244, 1258, 1265 and 1311 (to name only the best known instances), 
of subjecting the King to the dictation of a Committee of his adversaries; 
but rather the method of using the counsellors of his own appointment to 
curb his own caprice, while making it progressively difficult for him to 
appoint any minister of whom the national council did not approve. 2 

The same point has been put in another way in a private letter which 

1 This article is published as a contribution to the observance of the seventh 
centennial of Magna Carta. In its preparation I have made a special use of the 
following books and articles and would here acknowledge my indebtedness to 
them : Sir William R. Anson, The Law and Custom of the Constitution, I. 39-43 
(1909), vol. II., ch. II. (1907) ; H. B. Learned, The President's Cabinet (1912), 
chs. I., II., III. ; Sir William R. Anson, English Historical Review, XXIX, 56-78, 
325-327; E. I. Carlyle, ibid., XXVII. 251-273; H. W. V. Temperley, ibid. XXVII. 
682-699; XXVIII. 127-131; E. R. Turner, American Historical Review, XVIII. 
751-768; XIX. 27-43, 772-794. The articles of Carlyle, Temperley, and Turner 
are concerned mainly with external forms, or the development of the cabinet. 
Sir William Anson considers more fully the idea of responsibility and Mr. 
Learned's book is valuable in the same direction. 

2 W. S. McKechnie, Magna Carta (1914), p. 127. 

(744) 
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I have received from a professor of history in one of our principal 
universities. He says : 

The principle of Magna Carta that the King personally is subject to the 
law and can be coerced if he breaks it is not the principle of the consti- 
tution to-day. Just when and how was the modern principle that the 
King can do no wrong, coupled with the responsibility of his ministers 
to the law, substituted for it? 

My critics plainly assume that the principle of ministerial re- 
sponsibility originated outside the line of results derivable from 
Magna Carta, and one of them believes that it has taken the place 
in the present constitution of the principle that the king is subject 
to the law. The question thus raised is a most important one. 
Ministerial responsibility has played so great a part in the practical 
operation of the English constitution for more than a century; it 
seems to the student of the nineteenth century so clearly of the 
very nature of the constitution and even appears to be its one 
essential feature; it has had so much to do with making possible 
the adoption of the constitution more or less completely by all kinds 
of monarchies, from those that are virtually democratic republics to 
those that are scarcely modified absolutisms, that certainly no under- 
standing of English constitutional history is complete until the 
source of that principle and the way in which it entered into the 
final result are clear. 

There can be no doubt that an idea of ministerial responsibility 
is to be found in the Middle Ages and that it was to a considerable 
extent realized in fact. In the passage from which I have quoted, 
Dr. McKechnie enumerates by date the first clumsy experiments 
which were made in the effort to give institutional expression to the 
principle that the king may be compelled to keep the law. They 
were blind gropings after the idea of ministerial responsibility, so 
vaguely conceived that no one saw a better way than to remove 
entirely the ministers of the king's appointment, or even to suspend 
the king's authority itself, and substitute for the time being min- 
isters, or a kind of commission, directly responsible to the great 
council. Dr. McKechnie has seen clearly enough that modern 
ministerial responsibility did not grow out of these first instances, 
but they are by no means the only efforts during the Middle Ages to 
find some pacific, non-revolutionary method of enforcing royal re- 
spect for the law. The rapid growth of parliamentary power 
between 13 10 and 1360, for only the faintest beginning had been 
made by 1310, introduced a new element into the situation. Not 
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merely had Parliament in the interval greatly enlarged the body of 
law which the king was required to observe, 8 but it had so perfected 
its own organization and won for itself so clearly a definite place 
in the constitution, that it was prepared to take charge with great 
efficiency of the enforcement of the king's obligations, in place of 
the somewhat unorganized and inconsistent baronial opposition. 4 
To my mind it is indispensable to any understanding of the forma- 
tion of the English constitution to see that although the development 
of Parliament down to this point was independent of the line of 
development begun by Magna Carta, what took place shortly after 
the middle of the fourteenth century was the assumption by Parlia- 
ment of the supervision of that line of development. 5 What Parlia- 
ment did in its first efforts to control the ministers of Edward III. 
was not something new in principle, nor a change of purpose, but 
it was to employ a new method of putting the old principle into 
operation. That a great advance was made at this point is beyond 
doubt, but the advance did not consist in the introduction of any 
new principle, nor indeed in any clearer perception or better formu- 
lation of the old, but in the better method which came into use 
through the higher organization of the body which assumed charge 
and the possibility of a more continuous and consistent growth. 

The method employed from this time on in the coercion of the 
king was no longer to appoint over him a " committee of his adver- 
saries ", but to hold the ministers of the king's own appointment re- 

3 The body of law to which the king was held subject had undoubtedly been 
much changed by the decline of feudalism and much enlarged by the develop- 
ment of national life, and especially by the principles referred to above, estab- 
lished in the growth of Parliament's power, but the continued influence of the 
fundamental principle of Magna Carta was assured by its simplicity and its 
adaptability to the changing conditions of social advance. See Origin of the 
English Constitution, pp. 157, 169, note. 

* See Origin, pp. 157-167. With this compare Dr. Gaillard Lapsley in the 
Eng. Hist. Rev., XXVIII. 124 (1913), in a "note" on the "Commons and the 
Statute of York ". Dr. Lapsley, I think, dates the beginning of parliamentary 
supervision somewhat too early. It seems probable that the power of Parliament 
was too undeveloped before the last years of Edward III. to permit of any con- 
tinuous guardianship of constitutional principles. The date is more clearly 
marked by the beginning of impeachment than by any other single fact. 

5 Parliament laid the foundation for this assumption early in the fourteenth 
century in its efforts to obtain financial control, and it is surely not necessary 
to emphasize the important place given to this control, so far as recognized by 
the law of that day, in 1215 and in the actual practice of the thirteenth century. 
Nor is it necessary to point out that this control was definitely restored to the 
formal tradition of Magna Carta in 1297. It should, however, not be overlooked 
that upon this restoration was definitely based the first slight step in parlia- 
mentary development in the grants upon conditions at the beginning of the 
reign of Edward II., and that upon this last was directly founded the whole con- 
struction of parliamentary power in the reign of Edward III. 
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sponsible to Parliament for what they did in carrying out his policy 
or, if in some cases Parliament appointed, it was not with any 
special purpose of selecting the leaders of an active opposition. 
The new method is to be seen in the history of the treasurers during 
the last years of Edward III.'s reign, in the control of the councils 
of Richard II.'s minority and of the three Lancastrian reigns, and 
most perfectly of all in the process of impeachment. But however 
modern the description may sound which may be given of this new 
method, it is really distinguished from the modern and identified 
with the medieval by two most essential characteristics. In the first 
place it is the king who is coerced and not the ministers. The real 
executive is the king and the ministers are punished as a means of 
coercing him. Parliament has as yet no conception of itself as the 
final authority in determining the policy of the government, or of 
the ministers as carrying out its policy rather than the king's. In 
the second place, Parliament holds the ministers to a direct re- 
sponsibility to itself. It compels them to report to itself, it brings 
criminal accusations against them, and punishes them with death. 
The modern indirect responsibility is not thought of. These two 
differences reveal an impassable gulf between the modern and the 
medieval forms of ministerial responsibility. The first indicates a 
vitally important difference of purpose and interpretation, and the 
second an institutional difference, in the mechanical operation of the 
principle, which alone would make its derivation from the earlier 
impossible. 6 Modern ministerial responsibility has nothing in com- 
mon with medieval beyond the name and the mere idea. Un- 
doubtedly the abstract idea is the same, but constitutional history 
does not concern itself with abstract ideas, except to note them as 

6 If, however, any one is convinced that the modern is derived from the 
medieval form, it should not be difficult to see its direct connection with Magna 
Carta. As I have said above, the methods of coercion and control adopted in 
the last half of the fourteenth century and continued in the fifteenth, rest back 
for their foundation upon the principles brought into the constitution in 1213. 
They are merely improved methods of doing the same thing that was attempted 
in 1258 and 1310. This is true even of impeachment, the medieval expedient 
which passes on into modern times, for its object was not to transfer the initiative 
and control of government policy from the king to his ministers; that was an 
idea still in the far distant future and impossible to the fourteenth century. It 
was merely a new and improved method of coercing the king. If the modern 
were derived from the medieval, its origin would be far more conscious and 
deliberate than it was, and we should be able to discover the stages of change. 
It may be added that in the fourteenth century also the use of the counsellors 
of the king's own appointment to curb his caprice, and the making of it difficult 
for him to appoint any minister of whom the national council did not approve 
were still in the distant future. 
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sources of suggestion and impulse. 7 It deals with the institutional 
forms in which ideas are expressed and the way in which these 
institutions operate in the daily carrying on of government. In 
these particulars, in the matter of ministerial responsibility, a great 
change occurred somewhere between the fifteenth and the nineteenth 
centuries. 8 

Not merely in institutional form but in practical result, it is 
difficult to overstate the importance of this difference. Had the 
course of English history led to a constitution in which in form and 
law the ministry was directly responsible to Parliament instead of 
to the king, not merely would it have been immensely more difficult 
to reconcile the sovereign to a loss of the substance of power, but 
the adoption of the constitution by other and reluctant monarchies 
would have been made a practical impossibility. The compromise 
feature of the present constitution would have had no existence. 
The choice which in that case a successful revolution might offer to 
a sovereign between a formal direct responsibility of all the organs 
of actual government to the legislative assembly on one side, and 
an out-and-out republic on the other, would have had no particular 
significance. The world influence of the English constitution de- 
pended for its existence upon the fact that Parliament came to 
control the actual government indirectly, not directly ; that an actual 
republic was concealed under all the ceremonial and theoretical 
forms of a continued monarchy. 9 

i The influence upon constitutional history of John Locke's attempt to find 
a philosophical justification for the Revolution of 1688 in his second Treatise on 
Government was great in both France and America, but this fact does not make 
Locke's Treatise in itself considered a part of constitutional history. 

s What binds together in this respect the development of the English consti- 
tution from its beginning in 1215 to the latest step which has been taken in it, 
is the effort to find some means of holding the king responsible without the 
danger of civil war and revolution. It is really this common characteristic, so 
far as we are not deceived by the mere name, which tempts us to identify 
medieval with modern ministerial responsibility, not the existence of a true 
institutional identity, for that is usually assumed without investigation. 

9 I have said much on ministerial responsibility as aiding in the spread of 
the English constitution throughout the world and accounting for its influence. 
I have no wish to modify these statements, but it must be noticed that they apply 
rather to the influence of the constitution in the nineteenth century than earlier. 
The practical experience of the Continent, especially of France, with absolutism, 
and the effort which was made by the French philosophers to attack the 
theoretical foundation of an absolute monarchy, aided by the results reached in 
England, especially by Locke, in attempting to justify philosophically the revolu- 
tion of the seventeenth century, gave to the English constitution an influence in 
the eighteenth century which is derived from the general fact of limited mon- 
archy, with comparatively little reference to the special institutional forms in 
which the fact was expressed. This is to be seen in the purely theoretical way 
in which, both in France and America, institutional details were discussed, and 
even experimented with, with no reference to the experience of England. 
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To show how the newer form of ministerial responsibility en- 
tered the constitution, a brief outline of the middle period of its his- 
tory is necessary, and this will also show, as I believe, the historical 
independence of the modern principle of the medieval experiments 
and its organic relation with the fundamental principle of Magna 
Carta. 

If we go back to the close of the Middle Ages, or better to the 
beginning of the seventeenth century, for at the close of the Middle 
Ages proper the accumulation of precedent essential in the final re- 
sult was not complete, we shall find, as is well known, an impossible 
constitutional situation. At the accession of James I., there was 
upon one side a great body of history and precedent in support of 
the king's claim to govern by his own will. At the same date, there 
was upon the other side a great body of history and precedent in 
support of Parliament's claim that the king was bound to regard a 
certain body of law and custom in his action. 10 This situation may 
be described in other terms which bring out more clearly its rela- 
tion to our theme. England of the twelfth century was an abso- 
lute monarchy with no constitutional limitation except that vaguely 
implied in the fundamental contract of feudalism, and no machinery 
for the expression of a will opposed to that of the king except the 
primitive and ineffective curia regis. The natural development of 
this absolute monarchy into a final constitution was broken into by 
Magna Carta which transformed the feudal interpretation of the 
contract relationship between the king and his barons into a general 
principle (the king may be compelled to keep the law) capable of 
far wider application and of expansion without change of substance 
to fit the needs of the expanding national life. From the date of 
Magna Carta on to the beginning of the seventeenth century, the 
two currents of constitutional development thus begun appear alter- 
nately upon the surface. The principles of a limited monarchy are 

10 In addition there had appeared in the sixteenth century an important 
development of theory in support of such a claim in the idea of the divine right 
of the king. Theoretical support for Parliament's position was much less 
clearly developed at the beginning of the seventeenth century than for the 
king's, and a most interesting part of the history of that century is the gradual 
formation of this theory. This comes, I think, to its first full and clear ex- 
pression in the resolutions of January 4, 1649, justifying the action of the 
House of Commons in proceeding single-handed with the trial of the king: 
" That the people are, under God, the original of all just power ; that the Com- 
mons of England, in Parliament assembled, being chosen by and representing 
the people, have the supreme power in this nation ; that whatsoever is enacted 
or declared for law by the Commons in Parliament assembled, hath the force of 
law, and all the people of this nation are concluded thereby, although the consent 
and concurrence of King or House of Peers be not had thereunto." Gardiner, 
Great Civil War, IV. 290. 
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enlarging and clarifying themselves until they are virtually complete 
in the fifteenth century, and the absolute monarchy is forced con- 
stantly into narrower channels by the concessions it must every now 
and then make to the increased weight of the opposing current. 
Down to the death of Elizabeth, however, much the larger portion 
of the past had been occupied by practical absolutism, while, except 
in the granting of taxes and in legislation, the limited monarchy 
existed rather in undeveloped principles. But these principles were 
so truly the result of experiment and experience that an imposing 
body of precedent could also be cited to justify their expansion in 
new applications. 11 

These two contradictory interpretations of the constitution stood 
over against one another in 1603. The issue between them had 
never been drawn. Since the working out of the limited monarchy 
and the establishment of its principles in 1399, 12 the two had never 
entered the field together. Each in turn had had possession for a 
long period, and government had been carried on according to it 
with no serious interruption from the other. The Lancastrian 
period, " startlingly and prematurely modern ", is in fundamental 
principles, though these had not been worked out in all details, an 
age of constitutional monarchy. The Yorkist and Tudor periods 
form an age of practical absolutism, though an absolutism which 
for its own convenience made use of some of the machinery of a 

11 See an interesting instance of the citation of precedents on this side 
quoted by Taswell-Langmead, English Constitutional History (seventh ed., 1911), 
p. 432, and there attributed to Sir Robert Cotton : " We do not desire, as 5 
Henry IV., or 29 Henry VI., the removing from about the King -any evil 
councillors. We do not request a choice by name, as 14 Edward II., 3, s> U 
Richard II., 8 Henry IV., or 31 Henry VI.; nor to swear them in Parliament, as 
35 Edward I., 9 Edward II., or 5 Richard II.; or to line them out their directions 
of rule, as 43 Henry III. and 8 Henry VI. ; or desire that which Henry III. did 
promise in his 42nd year, se acta omnia per assensum magnatum de concilio suo 
electorum, ct sine eorum assensu nihil." On the attribution of this speech and 
the question of its delivery see S. R. Gardiner, Debates in the House of Com- 
mons in 1625 (Camden Society, 1873), pp. xx-xxiii, and History of England, 
V. 425, note (ten-vol. ed., 1883), and cf. Forster, Sir John Eliot (1872), pp. 
243-250. If it be true that " this speech was not spoken but intended ", the 
sentence is still a good example of the way in which precedents were used on 
the parliamentary side. 

12 It is no exaggeration to say that after the Revolution of 1399 the English 
constitution was in existence so far as all its fundamental principles are con- 
cerned. Much had still to be done in finding out all that those principles implied 
and this was the work of the seventeenth century; much had still to be done in 
applying them consistently to the details of government, especially in the con- 
trol of finance, in the independence of the judiciary, and in the directing of 
foreign policy; and much had still to be done in devising machinery for their 
practical operation, and of this the chief instance is the cabinet with ministerial 
responsibility. 
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constitutional monarchy and in so doing strengthened and con- 
firmed it. 

With the accession of James I. we enter upon a period of con- 
stitutional growth new in character to all English history, if we 
except the brief struggle under Richard II. On his side the king 
was determined that the constitution should be operated according 
to his interpretation of it and on its side Parliament was equally 
determined that its interpretation should prevail. From such an 
issue only two results were possible. It might be that one inter- 
pretation should prevail to the exclusion of the other, or it might 
be that a workable compromise should be found between them. It 
is not necessary for our purpose to follow the struggle between 
these conflicting ideals ; it is necessary to see that the result was a 
workable compromise between them of which the essential feature 
was destined in the end to be the modern responsible ministry. 

Let us state the result with reference to 1660 and following 
years, rather than with reference to the past. The struggle with 
Charles I. established finally and forever the principle that actual 
sovereignty, the right and power of ultimate decision, was vested in 
Parliament as representing the nation. How completely this fun- 
damental question had been decided in Parliament's favor is re- 
vealed by the unanimity, almost without exception, with which the 
nation rallied to the support of that decision when the final test 
came in 1688. But although this was the result established in 
reality, it was not the result established in form. Parliament was 
not able, or did not wish, to render permanent all that the Puritan 
party had accomplished, or felt itself obliged to attempt, in the 
change of government forms. The last period of the Protectorate 
saw a strong reaction in favor of the monarchy as the historical 
and natural government of the state, and the result was the restora- 
tion of the Stuarts without constitutional guarantees. 13 In form 
such a settlement left the issue between the two conflicting consti- 
tutional interpretations of 1603 undecided. In reality it had been 
decided in favor of the parliamentary interpretation, and Charles 
II. was perhaps even more conscious of this fact than was Parlia- 
ment itself. 14 

1 3 This is of course the great difference between the settlement of 1660 and 
that of 1668-1669. The experience of the intervening years convinced the nation 
that the king must be far more definitely and specifically bound than ever before 
to a faithful observance of the fundamental public law as it then stood. The 
guarantees of 1688 included, however, no pledge to any form of constitutional 
machinery by which the sovereignty of Parliament, its right of ultimate decision, 
was to be practically exercised. 

1* The form in which the compromise is stated by the modern constitutional 
lawyer (sovereignty resides in the king in his Parliament) is exceedingly interest- 
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That the settlement of 1660 was a compromise needs hardly to 
be proved. That it was unexpressed and unnoticed, made not by 
negotiation but by the force of events, does not make it less truly a 
compromise. On one side the form was surrendered but what 
proved in the end to be the reality retained ; on the other the reality 
was given up but the surrender was disguised under the appearance 
of power and, more than that, for a long time under the actual exer- 
cise of very substantial powers and the permanent possession of 
important rights and influence. It was more than a hundred years 
before all that the compromise implied was clearly recognized and 
the balance established at its present level. But the compromise 
was really made at the Restoration, though it was afterwards so 
seriously attacked by James II. that it needed to be reaffirmed in 
more definite form in 1689. 

Constitutionally the result was something new to all the expe- 
rience of history : in form sovereignty was vested in the king, in 
reality it was vested in Parliament, and the problem of carrying out 
such a settlement in practical government, though no one was con- 
scious of it at the time, was a most serious one. Naturally, as a 
new thing in the world, no machinery existed by which sovereignty 
could be exercised in practice by a representative body while in 
form it remained the prerogative of the individual monarch. 15 By 

ing. One is instantly reminded by it of the declaration of the Long Parliament 
that " the King's supreme and royal pleasure is exercised and declared in this 
High Court of law and council, after a more eminent and obligatory manner than 
it can be by personal act or resolution of his own " (Gardiner, Documents, p. 
257). But as a formulation of the compromise of 1660, the phrase is as correct 
as it is interesting. 

1= The want of any machinery for carrying out in the practical working of 
government the compromise between king and Parliament and the difficulty of 
inventing satisfactory forms are clearly shown in the experimenting which went 
on in the reign of Charles II. as described in the books and articles referred 
to in note 1. Particularly interesting are some of the expedients adopted from 
their similarity to methods employed in Washington during the past thirty years 
in efforts to bring the influence of the executive to bear on legislation. See 
especially the passage quoted by Carlyle, Eng. Hist Rev., XXVII. 260, from the 
Continuation of the Life of Clarendon, §395: "These ministers [Clarendon and 
Southampton] ' had every day conference with some select persons of the house 
of commons, who had always served the king, and upon that account had great 
interest in that assembly, and in regard of the experience they had and their 
good parts were hearkened to with reverence. And with those they consulted 
in what method to proceed in disposing the house, sometimes to propose, some- 
times to consent to what should be most necessary to the public; and by them 
to assign parts to other men, whom they found disposed and willing to concur 
in what was to be desired : and all this without any noise, or bringing many 
together to design, which ever was and ever will be ingrateful to parliaments, 
and, however it may succeed for a little time, will in the end be attended with 
prejudice.' " 
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the mercy of Providence Charles II. possessed, probably an inher- 
itance from his mother's house, a degree of tact and political insight 
which makes him an exceptional Stuart. As a consequence the 
fundamental contradiction was never drawn out into a square issue 
in his reign. When a Parliament, usually subservient, reached a 
point beyond which it would not go, as in the case of the Declara- 
tions of Indulgence, the king yielded, and in spite of all the prac- 
tical control of government which he succeeded in gaining, the 
power of ultimate decision remained with Parliament. He was 
forced to the same conclusion to which his grandfather and father 
had been forced, that, if he wished to govern by his own will, he 
must govern without a Parliament. To the end of the reign of 
Charles II. there was no development of new machinery by which 
the compromise as to sovereignty could be carried into practical 
operation. As a matter of fact the compromise worked in practice 
imperfectly and rather because of the caution and restraint of the 
king than because it was clearly understood or institutionally ex- 
pressed. The king chose his own ministers and controlled their 
policy and did not concern himself with Parliament's approval of 
them nor consistently with Parliament's approval of his policy, 
and he was still the real executive. On its side Parliament knew 
no way of exercising its power of final decision, except by making 
a square issue with the king, nor of holding the king's servant re- 
sponsible except by asserting a direct responsibility enforced by the 
old practice of impeachment. 

In the next reign the king proceeded so rapidly and with so little 
judgment to re-establish a personal government that the old issue 
was speedily drawn again and as sharply as in 1642. Only one re- 
sult was possible, for practically the whole nation was determined 
to maintain the settlement of 1660 so far as that was a settlement 
of the fundamental question of the supremacy of Parliament. Had 
constitutional machinery been devised during the reign of Charles 
II. for exercising that supremacy in practice, it would undoubtedly 
have been included in the settlement of 1689. But it had not been, 
and indeed in 1689 it was only the fundamental principle of parlia- 
mentary supremacy that was in any sense apprehended. Neither 
the range of its application to the operation of actual government, 
nor the method of its application, were yet understood, nor was the 
latter, which is the principle of ministerial responsibility applied to 
the cabinet, clearly understood for another century. 

With the accession of William III. we enter again upon a new 
epoch of English constitutional history. The fundamental question 
at issue between Parliament and the Stuarts, where does sovereignty 
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reside in the English state, had been settled never to be raised again. 
The most characteristic feature of the new age was not a question 
of fundamental principles or of general interpretation, but it was 
progress in devising machinery by means of which the decision of 
the fundamental question which had been already reached was to 
be put into practical operation in the details of government. No 
more than a beginning was made during the reign of William III. 
and, so far as any clear consciousness of what was really going on 
is concerned, there was not even a beginning. In truth consider- 
able progress was made during that reign and the next towards what 
was ultimately to be the result, the responsible ministry, but the 
progress of the period shows itself wholly upon the side of prac- 
tical affairs, not at all in ideas or understanding. William III. still 
retained a very decided control over the conduct of government, 
particularly in foreign affairs, and over the choice of ministers. 
He never dreamed of allowing Parliament any voice direct or indi- 
rect in this latter matter. He made a beginning, however, through 
practical experience upon the lesson which was more fully learned 
in the next reign, that the easiest way to accomplish what he desired, 
the line of least resistance in carrying out his policy, was to 
choose his chief ministers from those political leaders who were 
best able to secure the support of Parliament. This was a most 
important discovery. I am not asserting that its bearings were 
as yet understood. It was not as yet a matter of principle but of 
mere momentary convenience, but it was in truth the germ from 
which grew the later doctrine of ministerial responsibility with all 
its applications in the present constitution. 1 ' 

This change may be described in other terms. In the reign of 
Charles II. impeachment, representing the old form of ministerial 
responsibility, was a survival, in the scientific sense of the word, 
destined speedily to disappear, and the new and modern form was 
foreshadowed on its institutional side in the experiments to find a 

16 The cabinet and the responsible ministry are coming into existence at 
about the same time and by parallel lines of development. The origin of the 
cabinet need not be here discussed, but that it can be traced, as the beginning 
of a continuous growth, to any period before the reign of Charles II. seems to 
me exceedingly doubtful. It will be understood, I think, without special dis- 
cussion that the existence of a cabinet does not carry with it the idea or practice 
of ministerial responsibility, as it does not in the United States, and that the two 
are independent in origin. I must emphasize here again, however, as I have 
elsewhere in regard to the origin of the representative system and of taxation, 
the necessity of distinguishing in constitutional history between ideas and the 
institutions in which they are embodied, or by means of which they are operated 
practically. The two are often in origin and early development quite independent 
of one another and the failure of the historian to notice the distinction often 
results in unnecessary confusion and difficulty. 



Magna Carta and the Responsible Ministry 755 

mediating, harmonizing body between king and Parliament. Of 
these Sir William Temple's proposed reorganization of the Privy 
Council is the most famous, but it is not the one from which the 
modern form developed. That came more directly from the dis- 
liked and suspected ministerial clique which the king himself formed, 
but rather from that as it was re-established under William III. 
than from Charles II.'s. The birth of the idea of ministerial re- 
sponsibility on the other hand can hardly be traced back so far and 
is to be found coming into existence very slowly after the beginning 
of the eighteenth century, though the idea was in a sense involved in 
such an experiment as Sir William Temple's. 

How wholly unconscious was the real development which was 
going on at that time is strikingly recorded in the Act of Settlement 
of the last year of William's reign. In clauses IV. and VI. of that 
document, as is well known, Parliament attempted to destroy the be- 
ginnings of the cabinet system in order to protect what it believed to 
be its means of enforcing responsibility and, if those clauses had 
been put into force, would have succeeded. That is to say Parlia- 
ment had so little conception of how best to realize its own suprem- 
acy that it deliberately tried, in the interest of an obsolete method, 
to end the line of progress which was bringing in the most effective 
means ever devised, or apparently devisable, for operating a repub- 
lic under the forms of a monarchy. 

The continued ongoing of a development not understood by the 
statesmen of the time but showing itself more and more plainly in 
the facts is the most interesting feature of eighteenth-century con- 
stitutional history. The fortunate accident that foreigners came 
to the throne who did not know the effect of what was occurring 
upon their position or, if they suspected it, did not know how to 
prevent it, combined with the fact that statesmen and observers were 
equally ignorant, secured half a century of growth perfectly natural, 
undisturbed either by opponents or theorists. How modern the re- 
sult was becoming is shown by a series of facts occurring toward 
the middle and end of the period, and how unnoticed it was is equally 
shown by the isolated character of these facts, that they were not 
even thought of by any one as common characteristics of a single 
constitutional result. 17 

17 The first two reigns of the House of Hanover form a period more im- 
portant in the development of the cabinet than of the idea of ministerial respon- 
sibility; in fact the very smoothness of cabinet development to the fall of Sir 
Robert Walpole probably hindered to some extent any clear understanding of 
the relationship which should exist between the cabinet and the legislature, or 
of the way in which the legislature might control government policy and ad- 
ministration through its control of the cabinet. If, however, there was apparently 
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The character of the result is also shown by another fact which 
the eighteenth century could not understand but the meaning of 
which is clear to us, the dropping of impeachment as a parliamen- 
tary weapon. 18 There is no case of impeachment in the old sense 
after the close of the struggle with the Stuarts. Contemporaries 
believed that the impeachment of Somers and his fellows in 1701 
for their share in the Partition Treaty was an instance of its use 
for the old purpose, but plainly it was not, nor was any later im- 
peachment or proposed impeachment. 19 It is hardly necessary but 
it serves the purpose of this discussion to state the reason why. 
Impeachment had been devised in the struggle between king and 
Parliament over the old issue, the seat of sovereignty in the state. 
Its purpose was, exactly like that of clause 61 of Magna Carta and 
every other expedient of the old type, to hold the king to a real re- 
sponsibility without the danger of civil war and revolution which 
would result in those centuries, and perhaps at any time, from hold- 
ing him to a formal responsibility. For this purpose it was the 
most effective of all the older expedients, though all of them were 
in a way successful when the king did not obstinately insist upon his 
own responsibility. But that issue was now settled. It never re- 
appeared after the Revolution of 1688. The real issues were no 
longer those of a fundamental interpretation of the constitution 
between king and Parliament, but those of purpose and policy in 
the daily operation of government between the leaders of groups of 
opinion in the nation whose equal loyalty to the constitution was un- 

little progress in the understanding of the facts, there was a steady drift in the 
facts themselves towards the principle that the cabinet must be in harmony with 
Parliament, or with the public opinion of the country. This is the meaning of 
the fall of Walpole in 1742, of the failure of Granville to form a ministry, and 
of the appointment of Pitt to the ministry in 1746, against the will of the 
king, as well as of the circumstances of his final accession to the cabinet about 
ten years later, to go no farther. 

18 How puzzled contemporaries were by the changes which were going on is 
shown by the debates on responsibility which occurred in the generation follow- 
ing the Revolution. Parliament is vaguely conscious that its old weapons to 
enforce responsibility are out of date and useless, but is utterly at a loss to 
understand what to employ in their place. The reason why impeachment became 
obsolete is exactly the same as the reason why the royal veto did in the same 
period. In one case the reasons are regarded from the side of Parliament, in 
the other from the side of the king. Conflict of the old sort between executive 
and legislature, requiring the use of either weapon, was no longer possible. 
Conflicts of the new age were between phases of public opinion represented by 
parties in the legislature and both nominal and real executive were wholly 
dependent upon the legislative result. 

19 Hallam says that these impeachments " have generally been reckoned a 
disgraceful instance of party spirit". See Constitutional History (1854), III. 
144-145, 230. It may be added that the practice of withholding supplies as a 
means of coercion has also been practically abandoned for the same reason. 
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consciously accepted early in the period. In such a situation it 
was instinctively felt that it was an unworthy use of a party advan- 
tage to subject the leaders of the opposite side to a criminal prose- 
cution and, though it was not yet seen what could be used in its 
place to enforce responsibility, impeachment was tacitly dropped. 20 
With the accession of George III. there came to the throne a 
king who, if he did not understand the cabinet system as we do, 
understood at least what its growth had cost the crown. It is sig- 
nificant of the great change which had come about in a century that 
George III.'s attempt to recover power was not an attack upon the 
settlement of 1660, it was no attempt to raise again the issue of the 
fundamental interpretation of the constitution, but it was an attack 
upon the results achieved since the death of William III. Neither 
king nor cabinet understood, however, during the first period of the 
reign the full meaning of the new institution. Had it been under- 
stood, had ministerial responsibility of the modern type existed 
then, it is no exaggeration to say that the American Revolution 
would not have occurred. But the ministry of Lord North was 
the real accomplishment of the king's purpose, and a real return to 
the situation under William III., when the king determined the 

20 The only coercion of the executive which any one would now think 
possible is the coercion of a cabinet which refused to yield to any of the 
ordinary means of discipline. Until the day of revolution comes, this would 
surely be coercion in a party conflict, that is, upon a question of public policy, 
not upon a fundamental constitutional issue. Such constitutional questions as 
have seemed to arise in the last hundred years have not been questions of the 
fundamental nature of the constitution as a whole but of the date, degree, and 
method of further advance in a development to which in general the constitution 
was already committed. I believe this to be essentially true of the questions 
raised on the passage of the Parliament Act, though the changes which it has 
made are of far-reaching importance. 

The outside observer is tempted to believe that the tendencies of British 
political life during the past twenty years, with the great majorities returned 
in parliamentary elections, the growing strictness of party bonds, and the prob- 
able effect of some of the legislation adopted, have been away from the sup- 
position which lies at the basis of ministerial responsibility, the supposition that 
members of the House of Commons who have supported the cabinet on one 
measure will vote against it on another. It would seem hardly possible that this 
tendency should go much farther without destroying ministerial responsibility 
of the old type and making the cabinet the absolute master of Parliament. 
While undoubtedly ministerial responsibility, as it existed thirty years ago, 
secures a more democratic government than the American system, with its 
complete separation of executive and legislature, that is, a government which 
yields more quickly to changes of public opinion, if the result suggested above 
should occur it would then be open to question whether the American system, 
with its more frequent congressional elections, would not prove more demo- 
cratic. It is interesting to note that during the same period, the past thirty 
years, the direct influence of the President upon congressional legislation has 
increased very greatly though by methods that are indirect. 
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policy of the government and the business of the cabinet was to 
carry out his policy under a direct responsibility to him and only a 
secondary responsibility to Parliament. The failure of the attempt 
to bring the colonies back to their allegiance was also the failure of 
this last attempt of all to interfere with the natural development of 
the constitution. 

It is my belief that the event which had the greatest influence in 
bringing the public mind of Britain to an understanding of the 
cabinet system and the modern principle of ministerial responsibility 
was the struggle of the younger Pitt to maintain himself against a 
hostile House of Commons. He succeeded but his success rendered 
another like it impossible. But this was not even then an immediate 
understanding. Full understanding comes slowly and gradually, 
by an unconscious process of reflection, not by revelation, through 
the next twenty-five years. Two incidents between 1784 and the 
close of the century show how incomplete the understanding still was. 
Three years after Pitt's triumph the Constitution of the United 
States was framed by a large assembly of the most experienced 
public men and students of politics in America, who considered with 
care the problem of setting up a government to operate in the best 
way. One great problem before them, set by the situation of the 
time, was to secure a really effective executive while leaving ultimate 
authority in the legislature as representing the people, exactly the 
problem which ministerial responsibility solves. In their Constitu- 
tion, however, not merely did they entirely separate the executive 
and legislative departments, 21 but they gave little attention to the 
cabinet, and they seem to have had no idea whatever of ministerial 
responsibility. It seems altogether probable that they thought that 
in this respect they were following the English model, as beyond 
question they did when they adopted impeachment, and certainly, 
had there existed in England any such definite idea of ministerial 
responsibility as fifty years later, there would have been some dis- 

21 The practical result of the English cabinet system, though a result never 
theoretically desired or intended, is a union of the executive and the legislature. 
That this result was not foreseen when the first steps towards it were taken 
in the second half of the seventeenth century is evident from the ideas of 
Clarendon and Locke on the separation of the departments of government. On 
Clarendon see Carlyle, Eng. Hist. Rev., XXVII. 232-253, and on Locke the 
second Treatise, chs. XII. and XIII. Locke's ideas no doubt had a good deal 
of weight in America, but if the European cabinet system had been generally 
understood the advantages of that system as compared with Locke's ideas would, 
it is likely, have been carefully considered and the resulting decision in America 
would have been at least doubtful. See the thorough study of the Convention's 
attitude towards a cabinet in Learned, The President's Cabinet, ch. II., and cf. 
Farrand, Framing of the Constitution, pp. 166, 171. 
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cussion of it in the Convention. The other incident is even more 
indicative of English understanding. In 1791 Parliament under the 
leadership of Pitt's ministry framed a new government for Canada. 
The debate on the bill shows conclusively that the desire was to 
give to Canada the same kind of government which England had, 
and I think there can be no question but that this was honestly 
intended. And yet no responsible ministry was granted, or even 
proposed, and the foundation was laid for the later Canadian re- 
bellion which opened a new era in British colonial government. 22 

It is from the opening years of the nineteenth century that we 
must date a full understanding of the cabinet system and of the way 
in which ministerial responsibility is enforced through it, though 
even then the understanding was rather that of practical action than 
of theoretical description. 23 It was not until about the middle of 
the century that descriptions of the system were written that seem 
satisfactory to us, and well past the middle before any treatise was 
published upon the new constitution as a whole. 

The conclusion from this outline sketch seems inevitable. The 
break between the medieval form of ministerial responsibility and 
the modern was complete. In the period from 1688 to 1714 the new 
was beginning to take shape, but the old had in every real sense 
already disappeared. Contemporaries were wholly ignorant of what 
the new was to be, but they felt that the old was gone. They dis- 
cussed the evil case in which they were left, they sought to find some 
way of holding ministers responsible, they even tried to revive the 
old method, but their discussions and attempts led to nothing. 24 
The new came into existence without regard to their efforts and 

22 See my paper, " The Influence of the American Revolution on England's 
Government of her Colonies ", Annual Report of the American Historical Asso- 
ciation for 1896, I. 373-389; Lord Durham's Report (ed. Sir C. P. Lucas, 
1912), vol. I., chs. III., IV., and V., vol. II., pp. 76-82, 277-285; F. Bradshaw, 
Self-Government in Canada (1903) ; A. B. Keith, Responsible Government in 
the Dominions (1912), pt. I., ch. I. 

23 See the account of the literature in Learned, pp. 37 ff. Even so acute a 
student of constitutional history as Hallam did not clearly understand the change 
which had been made by the cabinet system, and did not later modify the state- 
ments of his first edition of 1827. Const. Hist. (1854), III. 183-185; (first ed., 
London, 1827), II. 535-539. A considerable influence in the development of 
nineteenth-century opinion and understanding was the discussion in England 
between 1830 and 1840 of the Canadian demands and Lord Durham's Report 
of 1839. 

24 See Anson, Eng. Hist. Rev., XXIX. 63. Direct coercion of the king was 
even thought of : " Harley after reminding his hearers that they had their nega- 
tive voice as the King had his, and that, if His Majesty refused them redress, 
they could refuse him money, moved that they should go up to the Throne not, 
as usual, with a Humble Address, but with a Representation ". Macaulay, ch. 
XX., vol. IV. (1858), pp. 483-484. 
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by the force of events which they did not understand. But it grew 
neither out of the old issue between king and Parliament, nor out of 
the old forms of coercion. Its origin is to be found in the efforts 
to work in daily government the compromise made in 1660. The 
English cabinet is a piece of machinery devised for operating a 
government in which sovereignty, and therefore the real executive, 
is actually vested in a legislative assembly while in form it is 
vested in a personal monarch. Ministerial responsibility, operated 
by what we call party government, is the method of coercion applied 
in such a constitution to the actual, not to the theoretical, executive. 
It has for its object not merely to compel the executive to regard the 
fundamental law of the state, which is a principle now so thoroughly 
established that it is never likely to be questioned, but also to carry 
out in the details of government the policy which Parliament decides 
upon. In one sense, in the sense of every-day practical action, it 
may be said to have taken the place of the older principle of the 
right to coerce the king, but in truth it is that principle applied to 
the real executive and the older form still exists in the back- 
ground of the constitution, and conceivably might be called into 
action in some revolutionary age. 

If it is true that the limited monarchy is derived from the prin- 
ciple introduced into English history by Magna Carta, that the 
king may be compelled to observe the fundamental law of the state, 
then both the medieval and the modern forms of coercion, though 
independent of one another, belong equally in that line of develop- 
ment. 25 The struggle of the seventeenth century was the last 
struggle of the absolute monarchy to maintain itself against the 
limited monarchy. From the side of the limited monarchy it was 
a period when the foundation and final defense of that form of 
constitution, in the will of the people expressed through their repre- 
sentatives, came to be apprehended. But all alike, the triumph of 
limited monarchy, the discovery of its scientific justification, and the 
machinery invented to carry it into practice, belong historically in the 
direct line of evolution begun by Magna Carta, are later stages of 
the development which first dates from it. 

George Burton Adams. 

25 If any one will read the Bill of Rights with the thought consciously in 
mind that the fundamental principle introduced into the English constitution by 
Magna Carta was that the king must keep the law and that if he will not he 
may be forced to do so, I believe it will be at once clear that, in spite of all the 
changes of form and method in the interval, there had been no change in this 
fundamental principle. It is, in the simple form in which I have stated it, the 
obvious foundation on which the Bill of Rights rests, and which it almost states 
in so many words. 



